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| NTRCDUCTI ON

Mlitary status i nposes on soldiers certain
responsi bilities which have no i mredi ate counterparts
inthe civilian enpl oynent community. The first area
in which these responsibilities cone into play
concerns the soldier's handling of governnent
property. The second area concerns the soldier's
responsibility to remain physically fit to perform
mlitary duties. A violation of the responsibility
of properly handling governnent property nay result
in the soldier having to conpensate the government
for a portion or all of any loss or damage. A
violation of the responsibility to remain fit for
mlitary duties may result in the soldier's being
deni ed certain benefits to which he would nornal |y be
entitled in cases of physical incapacitation or
disability. Note that these responsibilities
relating to the handling of governnment property are
al so applicable to civilian enpl oyees of the
Departnent of the Arny.

This programmed instructional text has been
devel oped to introduce you to these two areas. Part
| of the programmed text covers accounting for
governnent property -- prinarily the report of survey
system Part Il pertains to the Arny's line of duty
system which is utilized to determne a soldier's
eligibility for benefits in cases of physical
i ncapacitation or disability.

This text will teach you by supplying small bits
of information and then requiring you to provide
responses to questions. You should answer each
qguestion and then check it against the given answer.
If your answer to a question is incorrect, restudy
the material until you understand the correct answer.
Answering the questions is inportant as it reinforces
your understanding of the material. A the
concl usion of each part of the text is a review
probl em whi ch highlights the major points covered in
that portion of the text.

This text is designed to introduce the reader to
t he above subject areas. Every effort has been nade
to explain the | anguage of an Arny regul ation,
statute or other reference source in a manner that is
under st andabl e to the i nexperienced reader.

Therefore, in solving actual questions and probl ens,
the reader should refer not only to this text, but
also to the applicable Arny regulation, or statute
since the answer may involve precise interpretation
of the exact wording of the Arny regul ation or other



primary source. Al so, changes nmay have occurred in
the reference material s.

The words "he" and "his" when used in this
publication represent both the nmasculine and femnine
genders unl ess ot herw se specifically stated.
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PART |
ACCOUNTI NG FCR GOVERNMVENT PRCPERTY AND THE
REPCRT CF SURVEY SYSTEM

Part | of this programmed text deals with the
procedures by which an Arny nenber or civilian
enpl oyee may be held financially liable for |ost,
damaged, or destroyed governnent property. This
portion of the programred text has three functions:

1. To summarize significant information
contained in Arny Regulation (AR 735-5;

2. To highlight information contained in certain
other Arny publications and statutes; and

3. To acquaint Arny judge advocates with the
various roles they can expect to play with regard to
t hese procedures concerning financial liability.

After conpleting Part | of this text you will be
able to:

1. ldentify the primary Arny regul ation
provi sions governing financial liability for lost or
danmaged gover nnent property;

2. List the procedures for determning financial
liability for |ost or damaged governnent property;

3. State the standards for determning financi al
[iability;

4. Explain the consequences of a finding of
financial liability and the types of relief
avai | abl e; and

5. Review actions recomrendi ng financi al
liability for |ost or damaged governnent property.
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SECTION A | NTRCDUCTI ON

There is a vast anount of governnent property
within the Arny's supply channel s under the control
of or in the possession of mlitary nenbers and
civilian enpl oyees of the Arny. The inportance --
and difficulties -- of accounting for this property
cannot be overenphasi zed.

The accountability problens can be put in
perspective by a 1977 report of the Inspector
General, who conducted a survey of Arny installations
and divisions. The report concluded that
accountability had been | ost for about one percent of
the property of the units inspected. Extrapolating
these figures to the entire active Arny, the I G
conputed the loss statistically to amount to
approximately $118.5 ml1lion!

Bot h supply personnel and JAGC officers alike
must be famliar with property accountability
policies and procedures. A primary reference in this
area i s AR 735-5.

The main purpose of AR 735-5is to establish the
accounting procedures to be used when Arny property
is lost, danaged, destroyed, or otherw se rendered
unservi ceabl e through causes other than fair wear and
tear. AR 735-5 provides the procedures whereby Arny
commanders and supply personnel can docunent in
suppl y records when property is no | onger avail abl e
for use. Also, AR 735-5 provides authorized net hods
by whi ch responsi bl e persons may be relieved from
responsibility for |ost, damaged, or destroyed
property. Thirdly, AR 735-5 sets forth Arny policy
on financial liability.

Menbers and enpl oyees of the Arny are not
absol ute insurers of the condition of governnent
property entrusted to their care. Instead, their
liability for |oss of or danmage to gover nment
property is derived fromtheir negligent or otherw se
wongful conduct pertaining to its use or custody.
The principal nmeans for nmaking admnistrative
determnations as to whether such conduct has
resulted in the loss of or danage to gover nnent
property and whet her the individual concerned wll be
held financially liable is the "report of survey"
syst em



Keep in mnd, though, that first and forenost, AR
7355 sets forth supply and accountability procedures
to enabl e Arny personnel to bal ance the Arny's books.

Al t hough the JAGC officer's invol venent is nost
often concerned with this third aspect of financial
liability, it is inportant to keep a proper

perspective on the primary purposes of AR 735-5.

ANSWER THE FOLLOW NG QUESTI ONS:

1. [True-False] O True Count, a property book
officer, discovers that a jeep he is accountable for
was lost in arecent field problem He should foll ow
the procedures in AR 735-5 to docunent in his records
that the jeep is no longer actually present.

2. [True-False] A soldier is absolutely liable for
| oss of or danage to governnent property under his
control or in his possession. Explain your answer.

[ ANSWERS ON THE FOLLOWN NG PAGE]



ANSVERS:

1. True. AR 735-5 prescribes the accounting
procedures to be used when DA property is |ost,
damaged or destroyed.

2. False. Liability for loss of or damage to
governnent property is based on negligence or wllful
m sconduct .

* * * * * *

Arny policy is that sone person nust be
responsible at all tines for the care and saf ekeepi ng
of Arny property. This responsibility nmay be based
on possession of the property or the scope of the
person's duty.

When Arny property is |ost, danaged or destroyed
by causes other than fair wear and tear, there are a
nunber of procedures available to obtain relief from
property responsibility. The procedure used in a
particul ar case will depend on the circunstances
surroundi ng the | oss or damage and the type of
property involved. These procedures include:

1. Statenment of Charges;

2. Cash Col |l ecti on Voucher;

3. Report of Survey; and

4. Admnistrative investigation under AR 15-6.

5. Collateral investigations and reports used
for aircraft accidents.

6. Adjustnment by unit commanders for |osses of
dur abl e handtool s up to $100 per incident, if no
negl i gence i s invol ved.

7. Aband onnent order.
ANSWER THE FOLLOW NG QUESTI O\
Responsi bility for the care and saf ekeepi ng of Arny

property nmay be based on (a)
of the property or the (b)




[ ANSWERS ON THE FOLLOWN NG PAGE]



ANSVERS: (a) possession
(b) scope of the person's duty

* % * * * *

Let's look a little nore closely at each of the
|'i sted procedures.

If a comm ssioned officer, warrant officer,
enlisted soldier, or civilian enpl oyee | oses or
damages governnent property and his unit comrander or
supervi sor believes that the | oss or danage was a
result of that individual's neglect or m sconduct,
the unit comrander or supervi sor nay prepare a
statenent of charges (DD Form 362) and submt it to
the individual. A so, any individual who is
responsi bl e for property which is |ost, damaged, or
destroyed because of fault or negligence nay prepare
a statenment of charges listing the names of the
persons concerned. A statenent of charges is used if
liability is admtted and the charge does not exceed
the nonthly basic pay of the person being charged.

By signing a statenment of charges, the individual
aut hori zes the collection of the anount of the charge
fromhis pay. Appendix A contains an exanple of a
properly prepared statenent of charges.

In addition to the statenent of charges, any
i ndividual --officer, enlisted, or civilian--nay
voluntarily admt liability for |ost or damaged
governnent property and offer to pay the value of the
| oss or damage in cash. 1In such cases, record of the
paynent is nade on a cash collection voucher (DD
Form 1131). It differs froma statenent of charges,
which is a payroll deduction, in that a cash
coll ection voucher is an i medi ate cash settl enent.
An exanpl e of a properly prepared cash collection
voucher is contained in Appendi x B.

For both a statenent of charges and a cash
col l ection voucher, the anmount of liability is the
fair market value of the item (up to one nonth's basic
pay). If the fair market val ue cannot be det erm ned,
then depreciation is allowed, based on the current
price. The nethods of determning depreciation are
explained in AR 735-5, Appendi x B.



Restrictions on the use of a statenent of charges
and cash col |l ection voucher incl ude:

a. They cannot be used when sensitive itens
(e.g., narcotics, snall arns, denolition material,
etc.) are lost or destroyed, nor any other time the
use of a report of survey is nmandatory (expl ai ned
shortly).

b. Neither procedure can be used as a neans to
obtain itens fromthe Governnment by nerely
acknowl edging liability and rei nbursing the Arny.
Wth both procedures the individual nust acknow edge
that he will turnin all articles |ater recovered and
that he understands that the Governnment will retain
title to the articles listed on the form

c. They cannot be used for |osses or danmages
exceedi ng one nonth's basic pay of the individual
causi ng the | oss or damage.

d. No individual can be forced to use these

procedures, but use of a report of survey is
mandat ory when they are decli ned.

ANSWER THE FOLLOW NG QUESTI ONS:

1. A statenment of charges may not be utilized if the

case involves (a) or if the value of
the | ost or damaged property exceeds
(b) :

2. [True-Fal se] Neither a statenent of charges nor a
cash coll ection voucher may be used when a sol dier
objects to the inposition of the charge.

[ ANSWERS ON THE FOLLOWN NG PAGE]



ANSVERS:
1. (a) sensitive itens
(b) one nonth's basic pay of the individual

2. True. A statenent of charges and a cash
col l ection voucher may be used only when the
i ndi vidual voluntarily consents to their use.

* * * * * *

Reports of survey are not required for property
| ost, damaged, or destroyed due to an aircraft
acci dent which is being investigated under the
provi sion of AR 385-40. The collateral investigation
may be used to adjust property records. This avoids
t he probl emof having two separate investigations.

Losses i nvol ving handt ool s have al ways been a
problem In an effort to give comranders nore
flexibility, unit level commanders are permtted to
adj ust | osses of durable handtools up to $100 per
incident if no negligence or msconduct is invol ved.
Rules for the | oss of organi zational clothing may be
found in AR 735-5, para. 14-4.

An abandonnent order nmay be used when property is
required to be abandoned in the course of conbat,
| arge scale field maneuvers invol ving simul ated
conbat conditions, mlitary advisor activities, or to
meet other mlitary requirenents. |If the abandonment
is approved by proper authority, normally the
installation or division commander, the abandonmnent
order and authorization may be used to adjust the
property accountability record.

* % * * % *

An investigation conducted according to AR 15-6
may be used instead of a report of survey. The
difference between a report of survey and an AR 15-6
investigation is one of formrather than substance.
Al the rights available with a report of survey are
applicable to an AR 15-6 investigation. Wen used,
the AR 15-6 report of investigation is processed
t hrough the chain of command |ike the report of
survey (see
8§ B, infra).

A report of survey is an instrunment for recording
t he circunstances concerning the | oss, damage or
destruction of Arny property. |t serves as, or
supports, a voucher for dropping the articles from



the property records on which they are listed. It

al so serves to determne questions of responsibility
(financial or otherw se) for the absence or condition
of the articles. Appendix C contains a conpl eted
report of survey form Take a few mnutes to
famliarize yourself with the report of survey form
(DA Form 4697) .

(ne of the two - a report of survey or an AR 15-6
i nvestigation - nust be prepared when:

a. Asensitiveitemis lost or destroyed. Note
that a report of survey or AR 15-6 investigation is
not mandatory for damaged sensitive itens.

b. D rected by higher authority.

c. Property loss is disclosed as a result of a
change of accountable officer's inventory (explained
shortly).

d. Danages or shortages in occupi ed governnent
quarters (real property and furnishings conbined) or
gover nnent furni shings in non-governnent quarters
exceeds the responsi bl e person's nonthly basic pay.

e. Anindividual admts liability, and the | oss,
danmage, or destruction exceeds the individual's
nont hly basi c pay.

f. Anindividual refuses to admt liability by
signing a statenment of charges or a cash collection
voucher, or where authorized, replacing the itemin-
ki nd.

g. The total handling |l oss of a specific bulk
pet rol eum product i s above the allowable | oss for
that product, and the dollar value of the total |oss
is greater than $500. 00.

ANSWER THE FOLLOW NG QUESTI O\

Captain Jones admts liability and agrees to pay for
t he damage to government furnishings in non-
governnent quarters he occupi ed. The anmount of
damage is $300. A report of survey (is) (is not)
requi red. Explain your answer:
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ANSWER  is not. Since Captain Jones is willing to
admt liability, he nmay voluntarily pay since the
damage to government furnishings in non-government
quarters does not exceed his nonthly basic pay.

* % * % * *

Recal | earlier that the term"accountabl e
officer" was used. The accountable officer is the
person officially designated to maintain a formal set
of accounting records of property or funds. The
accountabl e of ficer nmay or nay not have physica
possessi on of the property or funds. Included in
this definition are property book officers. Hand-
recei pt holders are not included. One inportant
ram fication of being an accountable officer is that
in the event of |oss or damage to Arny property, an
accountable officer is liable for the full anmount of
the loss or danmage, whereas nornmally a limtation of
one nmonth's basic pay applies (nore on this later, in
§ 0.

A frequently asked question is whether a conpany
commander is an accountable officer. |In DAJA-AL
1980/ 2722, TJAG opi ned that a commander does not
becone an accountabl e officer within the nmeani ng of
AR 735-5 solely by virtue of his assignnment as a
commander. The opinion points out, however, that the
nature of |ocal circunstances and procedures nay
result in the commander's becom ng an account abl e
officer, if a special relationship between the
commander and the property were established.

Note that in a "typical Arny division" a conpany
comrander will "sign" for the property in his unit,
but the conpany commander is a hand-recei pt hol der.
In contrast, the property book officer often will be
a warrant officer assigned to D vision Support
Command (DI SCOVM) and he will naintain the property
books for one brigade and for one or nore battalions
in the division.

The issue raises the distinction between the
concepts of responsibility and accountability. These
concepts are explained in detail in AR 735-5. Quite
sinply, accountability is the obligation of a person
to keep an accurate record of property, docunents, or
funds. It is inposed by law, |awful order, or
regul ation. Accountability is prinmarily concerned
with keeping records. On the other hand,
responsibility is the obligation of an individual for
t he proper custody, care, use, and saf ekeepi ng of
gover nmment property. Any person nay i ncur
responsibility for the care and custody of government



property, even if he has not signed a receipt for it.
This responsibility may be based on possession of the
property or the scope of the person's enpl oynent or
duty. In short, accountability involves the basic
obligation of accounting for property, whereas
responsi bility arises from possession of property or
fromthe obligation of command or supervision of
others who are in possession of property.

An individual may have both accountability and
responsi bility, or may have accountability w thout
responsibility or vice versa. For exanple, an
account abl e of fi cer who has issued property on a
hand-
recei pt has accountability w thout responsibility.
The individual so receiving the property has
responsibility w thout accountability.

And al t hough DAJA- AL 1980/ 2722 (di scussed above)
hol ds that a commander does not becone an accountabl e
officer solely by virtue of his assignnment as a
commander, a conpany commander is, by virtue of his
assi gnnent, responsible for all the property of the
conpany, regardl ess of whether or not he has signed
receipts for such property.

Under standi ng the difference between
accountability and responsibility is necessary to

properly apply the principles of AR 735-5.

ANSWER THE FOLLOW NG QUESTI O\

[ True- Fal se] CPT Shortage, outgoing conpany conmander
and CPT Incomng, his replacenment, conduct a joint
change of command inventory of the conpany property.
Five bed sheets are mssing. A report of survey is
mandat ory, since property loss is disclosed as a
result of a change of accountable officer's

i nventory.

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  Fal se. A conpany commander is not
necessarily an accountabl e officer.
* * * % * *
At this point, another termshoul d be expl ai ned
since it wll be used throughout the text.

The term"financial liability" refers to the
personal, joint, or statutory obligation to reinburse
the U S. Governnent for governnent property which has
been | ost, damaged, or destroyed because of
negl i gence or msconduct. |In other words, financial
liability is a debt owed to the U S. Governnent for
the | oss, damage, or destruction of U S. Governnent
property.

Keep in mnd that the report of survey systemis
separate fromthe disciplinary neasures available to
the commander. The report of survey is not a form of
puni shnent, nor has it been proven to be effective as
a deterrent. Instead, the commander has a nunber of
di sciplinary and admni strative neasures to enforce
suppl y discipline and reduce the incidence of |ost,
danmaged or destroyed governnent property. These
neasures range froman oral reprinmand, or "chew ng
out," to an Article 15 or court-martial under the
Uni form Code of MIlitary Justice. Again, the key is
that the report of survey is a supply-oriented
docunent; it is not intended to be used as corrective
action or punishnment for negligence or m sconduct
that may have contributed to the | oss.

ANSWER THE FOLLOWN NG QUESTI O\

[ True-Fal se] After a soldier has been hel d not
financially liable on a report of survey, a comander
may take action against a soldier under Article 15
for the sane incident.

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  True. For exanple, disciplinary action nay
be taken for msconduct that was not the direct cause
of the loss. O, as a result of command inspection,
it may be discovered that a supply sergeant's stocks
are $10,000 short. D sciplinary action nmay be
appropriate against not only the supply sergeant, but
al so supervisors and conmmanders in the chain of
comrand if investigation reveal ed i nadequate comrand
supervision (i.e., required inventories had never
been nade or verified).

* % * * * *

In short, a report of survey is a supply or
accounting instrument used by the Arny to record the
ci rcunst ances covering the | oss, danage, or
destruction of government property.

A final introductory word -- you shoul d be asking
yourself at this point -- what authority allows the
Arny to operate the report of survey system
particularly since those enpl oyees held financially
liable may | ose a nonth's basic pay or nore? The
answer is in the follow ng statutes:

10 U S.C 8§ 4835, Reports of survey.

(a) Under such regulations as the Secretary of
the Arny may prescribe, any officer of the Arny
desi gnated by himnmay act upon reports of survey and
vouchers pertaining to | oss, spoil age,
unserviceability, unsuitability or destruction of or
danmage to property of the United States under the
control of the Department of the Arny.

(b) Action taken under subsection (a) is final,
except that action holding a person financially
liable for |oss, spoilage, destruction, or damage is
not final until approved by the Secretary or an
officer of the Arny designated by him

10 U S.C 8 4832, Property accountability:
regul ati ons.

The Secretary of the Arny may prescribe regul ations
for the accounting for Arny property and the fixing
of responsibility for that property.

ANSWER THE FOLLOWN NG QUESTI O\



[ True-Fal se] A statutory basis exists for the Arny's
report of survey system

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSVER  True.

* * * * * *

SECTION B. REPCRT OF SURVEY SYSTEM

This section sumrarizes how the report of survey
systemoperates and is designed to provide an
"overview' of the process.

A report of survey is normally initiated by the
primary hand-recei pt hol der, or the individua
accountable for the property. W en the hand recei pt
hol der or accountable officer is not available, the
person with the nost know edge of the incident wll
serve as the initiator. She prepares a brief
statenent (entered in block 11 of DA Form 4697)
descri bing the | oss or damage and expl ai ning how it
occurred. This statenent is used by the approving
authority to determne whether he needs to appoint a
surveying officer, assess financial liability wthout
an investigation, or grant relief fromresponsibility
w t hout taking additional action.

As di scussed on page 8, a report of survey or AR
15-6 investigation is nandatory in seven instances.

The initiator of the report of survey forwards it
to the approving authority. Regardless of who
initiates the report of survey, it will be processed
t hrough the chain of command of the individua
responsi ble for the property at the tinme the incident
occurred during the loss. The accountable officer
retains one copy to tenporarily support the entries
in his property book or other property record. The
approving authority, a lieutenant col onel in comrand
who will usually be the battalion comrander, reviews
the report of survey to determne the proper action
to be taken. (NOTE: Approving authority can be
retained at the Colonel |evel or higher and a
i eutenant col onel or G5/ Gwv 13 can be desi gnat ed
appoi nting authority. Appointing authorities, anong
ot her duties, appoint report of survey investigating
officers; however, they do not approve conpl eted
report of survey investigations.) The approving
authority may decide there is enough information in
bl ock 11 to nmake a decision w thout further
investigation. This is known as a "short survey."

If the approving authority decides there is
i nsufficient evidence of negligence and that no
i ndi vidual should be held liable for the | oss, he may



order relief fromaccountability and responsibility.
|f he decides there is sufficient evidence to hold an
individual financially liable for the | oss or damage,
he may conpute the charge and notify the individua
of the charge and any appeal rights. O he may
return the report of survey to the person who
initiated it, if the evidence presented is
conflicting or not conpl ete enough for a clear
under st andi ng of the circunstances. Another option
avai |l able to the approving authority is to appoint a
surveying officer (or an investigating officer under
AR 15-6).

Al t hough nornal |y approving authority appoi nt ment
of a surveying officer is optional, a surveying
of ficer
nmust be appointed if:

(1) A person concerned should be charged with
responsibility for the | oss or danage.

(2) The report of survey has been directed by
hi gher authority.

(3) Stockage is lost at certain storage depots.

As noted above, the approving authority nay
recomrend liability w thout appointing a surveying
officer if the evidence reflected on the report of
survey, DA Form 4697, clearly establishes
negligence. This allows the commander to shorten the
process by elimnating the surveying officer. It
does not elimnate any rights for the individual for
whomliability is recommended.

ANSVER THE FOLLOW NG QUESTI ONS:

1. [True-False]. Under certain circunstances, the
appoi nt ment of a surveying officer by the approving
authority is nmandatory.

2. The approving authority is nornally a
Commander .

[ ANSWERS ON THE FOLLOW NG PAGE]



ANSVERS:
1. True. The approving authority nust appoint a
surveying officer in three specific instances.
2. Battalion
* % * % * *

The surveying officer is normally a conmm ssioned
of ficer or senior nonconm ssioned officer (AR 735-5,
para. 13-28, provides the qualifications of a
surveying officer). The surveying officer will be
senior to the person subject to financial liability
except when inpractical because of mlitary
exigencies. He investigates to determne the facts
surroundi ng the | oss or danage of Arny property and
then submts findings as to how the | oss or danmage
occurred and whether fault or negligence was
involved. |If the survey officer discovers that the
i nvestigation requires examning the conduct of a
person senior to him the survey officer will notify
the approving authority. The approving authority
w |l appoint a new survey officer or direct the
investigation to continue if the change is
inpractical. Wenever the approving authority does
not appoint a senior survey officer he nust docunent
that decision as an exhibit to the survey. The
survey officer al so makes recomendati ons, based on
his findings and the policies set forth in AR 735-5.
The investigation will be his prinmary duty.

If the surveying officer recomrends an i ndivi dual
be held financially |iable, the surveying officer
nmust gi ve the individual seven cal endar days to
examne the report of investigation before the
surveying officer submts it to the approving
authority. If the individual is not readily
avai | abl e, the surveying officer nust mail to the
i ndi vidual a copy of the findings, recomrendations,
and evidence for examnation and conment. It nust be
mai led certified or registered mail. Before taking
further action the surveying officer nmust wait 15
cal endar days for areply if the individual is in the
same country as the survey officer. If the
i ndi vi dual and survey officer are in different
countries allow 30 cal endar days. The surveying
officer nust fully consider and attach any statenent
submtted by the individual. The individual nay
submt new or added evidence in his defense. The
evi dence nust be considered by the surveying officer
as if it had been available earlier. The surveying
officer then notes that the added evi dence has been



considered and, if he wishes to nodify his original
recomendati ons, the surveying officer wll nake
amended recommendati ons. For reports of survey
i nvol vi ng damage to gover nment housi ng, furnishings
or equi prment associ ated w th governnent housing, the
surveying officer nust explain whether a finding of
gross negligence has been nade. |If such a finding is
made, the surveying officer nust informthe sol dier
that he can be held liable for the full anount of
damage. In such cases, the surveying officer nust
also informthe soldier of his right to request that
the approving authority waive in whole or in part the
claimfor damage under Section 2775 of Title 10,
United States Code. An exanple of the notification
nmenor andum may be found at AR 735-5, Figure 13-12.
The surveying
officer has 30 days to act. This period may be
extended if further investigation is required or if
the surveying officer is waiting for a reply froma
soldier for whomfinancial liability is recomrended.
| mredi atel y upon determning that an indivi dua
wll be held liable, the surveying officer wll
informthe soldier's Commander. |If the soldier is
bei ng separated or transferred, an appropriate
statenent concerning the report of survey wll be
pl aced on the cl earance docunent to alert clearance
personnel of the possibility of a collection action.
ANSWER THE FOLLOW NG QUESTI O\

[ True- Fal se] A surveying officer submts both

findings and recommendati ons to the approving
authority.

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER:  Tr ue.
* % * % * *

The surveying officer then returns the report of
survey to the approving authority, who reviews it.
The approving authority nmay di sagree with the
surveying officer's recommendations. |[|f she
di sagrees with the surveying officer, she nust enter
a statement initem34 on the report of survey form
justifying the rational e upon which the decision was
based. If financial liability is the new
recommendation, |ike the surveying officer, the
approving authority mnmust allow the individual the
opportunity to respond (as expl ai ned above).
course the approving authority may adopt the
surveying officer's recomrendati ons as her own or
return the report of survey to the surveying officer
if further investigation is required. The approving
authority reviews the report of survey to ensure that
it is accurate and conpl ete and takes final action
"by authority of the Secretary of the Arny."

Were financial liability i s recommended, a JACGC
officer (or civilian attorney) nust review the
findings and opine as to the adequacy of the evidence
and the propriety of the findings and
recomendations. This review nust occur before the
approving authority's action. Note that the
approvi ng authority has considerable latitude in
processing the report of survey. Note too that the
approving authority may approve a financial charge
even if the surveying officer and revi ew ng judge
advocat e have recommended agai nst assessing financi al
liability. O course, the approving authority's
action nust be based upon the avail abl e evi dence.
ANSWER THE FOLLOW NG QUESTI ONS:

1. |If the approving authority nakes a finding of
financial liability, contrary to the recomendation
of the surveying officer or review ng judge
advocat e, what steps nust he take to protect the
rights of the individual concerned? Explain your
answer :
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ANSVERS:

1. |If the approving authority nmakes a finding of
financial liability, he nmust notify the individual
concerned and all ow himor her the opportunity to
exam ne the report of investigation. The approving
authority nmust fully consider any response and attach
it to the report of survey. |If new or added evi dence
is submtted, and the approving authority stil
recommends financial liability, the approving
authority will note that the added evi dence has been
considered (i.e., the approving authority takes the
sane action the surveying officer woul d have taken if
the surveying officer had originally nmade a
recommendation of financial liability). The
approving authority nmust also reduce to witing his
rationale for assessing financial liability contrary
to the recomendati ons.

The approving authority nmust notify individuals
being held financially liable on reports of survey of
that fact. A sanple notification nenorandum may be
found at AR 735-5, Figure 13-13. The purpose of this
notice is to ensure that the person concerned is
aware of his rights at this point. |f the person
being held liable is available, he signs and dates a
copy of this notice letter, acknow edgi ng recei pt.
The date of receipt starts the running of the 30 day
period within which a request for reconsideration
must be filed (unl ess good cause exists for greater
delay). One copy of the report of survey (for active
Arny personnel) is then sent to the finance and
accounting officer for collection action; another
copy goes to the accountable officer to support his
records (nmore on the Arny's ability to collect in 8
F, infra).

If the approving authority determnes that an
i ndividual for whomfinancial liability has been
recomrended by the surveying officer will not be held
liable, he nmust notify the individual. Notification
may be nade by tel ephone or in person. |If the
individual is not readily available, a certified
letter will be used.

Finally, the individual may request
reconsi deration of the report of survey or (for
enlisted personnel only) submt a petition for
rem ssion or cancellation of the debt. These
procedures are explained in nore detail in 8 E
infra.

AR 735-5 states that under normal circunstances,



the total processing tinme will be no |onger than 75
cal endar days. Failure to conply with this
processing time requirenent, however, does not
invalidate the report of survey or provide the person
held |iable a basis for relief.

As noted above, the individual concerned is
notified of the report of survey and is afforded the
opportunity to respond during the investigation, and
afterwards, the individual nay submt a request for
reconsi derati on.

ANSWER THE FOLLOW NG QUESTI O\

The (a) takes final action on
a report of survey "by authority of the
(b)
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ANSVERS: (a) approvi ng
authority

(b) Secretary
of the Arny

* % * * * *

SECTION C STANDARDS FCR DETERM NI NG FI NANCI AL
LI ABI LI TY

The basic guideline is set forth in AR 735-5 --
financial liability will result when a person's
negligence or wllful msconduct toward government
property is the proximate cause of any | oss, damage,
or destruction of such property. The standard, then,
is sinple negligence, since under the report of
survey system negligence is defined as an act or
om ssion that a reasonabl e person would not commt
under simlar circunstances. WIIful m sconduct
nmeans any intentionally wongful or unlaw ul act
dealing with the property concerned. Note that
m sconduct i ncl udes w ongful appropriation.

I n each case, however, proximate cause nust
exist, which is defined as the cause that, in a
nat ural and continuous sequence, unbroken by a new
cause, produces the | oss or danage, and wi t hout which
the | oss or damage woul d not have occurred. It is
further defined as the primary noving cause, or
predom nati ng cause, fromwhich the injury follows as
a natural, direct, and i mredi ate consequence, and
w t hout which it would not have occurred. As one
m ght expect, the concept of proximate cause is not
al ways cl early understood by surveying officers (and
others), and a JAGC officer often will be required to
explain or interpret proxinmate cause in light of a
particul ar fact situation

ANSWER THE FOLLOW NG QUESTI ONS:

1. Fnancial liability will result when a person's
negl i gence or (a) t oward

governnent property is the (b)
of any | oss, damage, or destruction of such property.
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ANSVERS:
1. (a) wllful msconduct
(b) proximate cause

* * * * % *

This definition of proximate cause does not
forecl ose application of general |egal principles
about proxi mate cause. Resort to general |ega
princi pl es and recogni zed authorities such as the
Restatenent (2d) Torts is appropriate. For exanple,
report of survey probl ens involving whet her an
intervening force is a supersedi ng cause raise
consi derations such as the fact that the intervention
brought about a different kind of harmfromthat
whi ch ot herw se woul d have resulted fromthe actor's
negl i gence, the fact that the consequences of an
intervening force appear to be extraordinary, or the
fact the intervening force operated i ndependently of
any situation created by the actor's negligence, etc.
The point is that examning a source such as the
Restatenent (2d) Torts is invaluable in appropriate
cases. Wien applicable, these principles nay be used
to determ ne whether negligence or willful m sconduct
is the proxi mate cause of a | oss for purposes of
AR 735-5.

ANSVEER THE FOLLOW NG QUESTI O\
[ True-Fal se] The definition of proxi mate cause in

AR 735-5 precludes application of general
| egal principles about proxinate cause.
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ANSVEER  Fal se.
* % * % * *

AR 735-5, Appendix C sets forth certain
principles or factors which help in decidi ng whet her
to inpose financial liability. These factors are
hel pful in solving actual problens you nay encounter.
For exanple, the relationship of the person to the
property is to be considered in determning whet her
an act or om ssion constitutes negligence.

In considering reports of survey, one usually
thinks of a soldier wecking a jeep, or a simlar
situation where Arny property is physically damaged
or destroyed. AR 735-5 nmakes it clear, however, that
| oss includes | oss fromgovernnent accountability. A
person can be held financially |iable under AR 735-5
for the | oss of governnent property when the | oss
from governnent accountability is the proximate
result of the person's negligent act or om ssion.

ANSWER THE FOLLOW NG QUESTI ONS:

1. The relationship of the individual to the
property [does] [does not] determne the standard of
negligence (i.e., gross or sinple negligence) to be
appl i ed.

2. Staff Sergeant (SSG Kl ink, a supply sergeant,
issued 10 fans fromhis supply room obtaining a
handrecei pt for only six of the fans. During a |ater
i nventory, the conpany comrander asked SSG Klink to
account for the fans. SSG Klink could account for
only the six hand-receipted fans. An exam nation of
t he conpany area produced three of the four m ssing
fans. WIl SSG Klink nost likely be held financially
liable for any of the fans? Explain your answer:
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ANSVEERS:
1. does not
2. SSGKink will nost likely be held Iliable for the
| oss of one fan. Loss includes |oss from government
accountability. Unless unusual circunstances were
present, SSG Kl ink was negligent in not utilizing a
hand-recei pt to maintain accountability for each fan,
and the |l oss of accountability was the proxinate
result of his negligence. SSG K ink will not be held
liable for the remaining three fans, since they can
now be accounted for as a result of the physica
i nventory.
* % * * * *

In addition to recomrending financial liability,
the surveying officer and approving authority nust
determne the financial charge, as follows:

(1) If the property is economcally repairable,
determne the cost of repairs.

(2) For irreparably damaged property, determ ne
the val ue of the property imredi ately before the | oss
t hrough appraisal and its fair market value after the
| oss (using a technical inspector).

(3) If the property is irrepar ably damaged and
techni cal inspection is inpossible, use a
depreciation formula to determne the val ue of the
property.

More detail ed guidance is provided in AR 735-5,
Appendi x B, whi ch shoul d be consulted when conputi ng
the financial charge. For exanple, para. B-2c
permts the use of an all owance for standard rebuild
cost instead of depreciation in certain
circunstances; para. B-2b provides that depreciation
shoul d be applied only when the fair nmarket val ue or
ot her net hods of determning val ue cannot be used.
Quite sinply, the financial charge is the cost of
repairs or if the property is lost, destroyed, or
i rreparably danaged, the actual value of the item at
the time of the loss. Once an individual is found to
be financially liable for any | oss of or danage to
Arny property, and the financial charge has been
conputed as explained briefly above, the next
gquestion is what anount he owes to the Government.
Fi ve general rules apply here.



First, accountable officers will be held financially
liable to the Governnent for the full anount of |oss
(1 ess depreciation) discovered upon change of
accountabl e officers. GCollection froman
accountable officer is based on 37 U S.C § 1007(f),
whi ch mandates col l ection of the full anount.

Second, all soldiers, regardl ess of conponent,
will be liable to the Governnent for the full amount
of loss (less depreciation) in cases of |ost,
damaged, or destroyed personal arns and equi prent.
The terns "personal arns and equi pnent"” are defined
as itens designed for personal use or perfornmance of
duty by a person and nornmally stored with the
personal effects of, or worn or carried on, the
person. Exanpl es include handguns, flashlights,
protective nmasks, and binoculars. Note that such
itens becone personal equipnent only when they are
i ssued to the using person for personal use.
Therefore itens such as notor vehicles, office
furniture, governnent furnishings, and typewiters
are not classified as personal equipnent. Collection
is based on 37 U S.C 8§ 1007(e), which requires that
the full anmount of the | oss be coll ected.

ANSWER THE FOLLOWN NG QUESTI ONS:

1. For destroyed governnent property, the financial
charge is the of the property
at the tinme of the | oss.

2. [True-Fal se] Accountable officers will be held
financially liable for the full anount (less
depreci ation) of |oss.
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ANSVERS: 1. actual val ue
2. Tr ue.

Third, any person found financially liable for
| oss of public funds will be charged for the ful
val ue of the |loss (one exception is a | oss
i nvestigated according to AR 37-103).

Fourth, financial liability of soldiers is
l[imted to 1 nonth's basic pay or the anmount of the
| oss to the Government (| ess depreciation), whichever
is the lesser anount, for all property except as
addressed above. Financial liability of civilian
enpl oyees for | osses to government property,

i ncl udi ng personal arns and equipnent, is limted to
1 nonth's basic pay or the anount of the loss to the
CGovernnent (| ess depreciation), whichever is the

| esser amount. A civilian enployee who is an
account abl e officer, however, may be held liable for
nore than 1 nonth's basic pay, as explained in the
first rul e above.

For sol diers, conbined | osses of personal arns
and equi prrent and ot her equi prent and property
arising froma single incident may result in charges
greater than 1 nonth's basic pay. The personal arns
and equi prent loss sinply is added to either (1) the
actual | oss of other equi pment and property, if that
| oss anounts to less than 1 nonth's basic pay, or to
(2) 1 nonth's basic pay, if the other equi pment and
property loss is greater than 1 nonth's basic pay.

Final ly, when the surveying officer finds that
governnent quarters, furnishings, or equi pnent
associ ated with government quarters were | ost,
darmaged, or destroyed as a result of gross negligence
or willful msconduct on the part of a soldier, their
dependents, guests, or pets the full anount of the
loss will be charged.

ANSWER THE FOLLOW NG QUESTI ONS:

1. Losses to personal arns and equi pnent (PASE) --
sol di ers:

BASI C PAY ACTUAL
LSS AMOUNT CHARGED



Oficer and $800 $ 50

Enlisted $800 $900




2. Losses to other equi pnment or property (CEP):
BASI C PAY ACTUAL LGSS
AMOUNT CHARGED

Al personnel $1, 000 $ 100

$1, 000 $15, 000

3. Conbi ned PARE and CEP | osses -- sol diers:
BASI C PAY ACTUAL CEP LCSS ACTUAL PA&E LGCsS

CHARGED
Oficer and $1, 000 $ 500 $200
Enl i st ed $1, 000 $ 700 $400

$1, 000 $5, 000 $200

4. Specialist (SPC Speedy, the unit supply clerk, was
required to transport 15 binocul ars and protective
masks to the field for use by other nenbers of the
unit in a field training exercise. On the way he
negligently wecked the jeep he was driving and the

bi nocul ars and protective masks were destroyed. The
amount of the loss to the binoculars and protective
masks exceeds his basic pay. WII SPC Speedy be held
liable for the full amount of the |oss? Explain your
answer :
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ANSVERS:
1. Losses to personal arns and equi prent (PASE) --
sol di ers:

BASI C PAY ACTUAL LSS AMIOUNT CHARGED
Oficer and $800 $ 50 $ 50
Enl i st ed $800 $900 $900

Note that for personal arns and equi pnent, the
soldier will be held liable for the full anmount of
the loss, even if the | oss exceeds 1 nonth's basic

pay.

2. Losses to other equi pnment or property (CEP):
BASI C PAY ACTUAL LGSS AMOUNT CHARGED

Al | personnel $1, 000 $ 100 %
100

$1, 000 $15, 000
$1, 000

Note that the maximumliability is 1 nonth's basic
pay.

3. Conbi ned PARE and CEP | osses -- sol diers:
BASI C PAY ACTUAL CEP LCSS ACTUAL PARE LCSS

CHARGED
Oficer and $1, 000 $ 500 $200
Enl i st ed $1, 000 $ 700 $400

$1, 000 $5, 000 $200

Applying the rules just explained, you shoul d charge
the soldier the full anmount of the | oss of personal
arns and equi pnent and charge the | oss of other

equi pnrent and property up to 1 nonth's basic pay;
then add these two charges together for the total
char ge.

4. The binocul ars and protective nasks were not
personal arns or equiprent, since they were not

desi gned for SPC Speedy's personal use or perfornance
of duty. Instead, under the facts, he was nerely
transporting themto the field, so they could be used
by other soldiers in the unit. Therefore, SPC
Speedy's maximnumliability is 1 nonth's basic pay.

AMOUNT

$ 700
$1, 100
$1, 200



* % * * * *



What happens if two or nore persons are found
liable for the | ost, danaged, or destroyed property
and liability has been determned to be joint and
several ? The next section explains this fairly comon
occur r ence.

* % * * * *

SECTION D.  JAO NT AND SEVERAL LI ABILITY

When two or nore individuals are invol ved and
liability is determned to be joint and several, the
charges shoul d be conputed as foll ows:

(1) Wen the actual |oss exceeds the conbi ned
nmont hly basic pay of each person being held |iable,
each individual should be charged the full anmount of
his basic pay. This rule does not apply, however, in
those situations, described in 8 C supra, where the
1 nonth's basic pay |limtation does not apply (i.e.,
| oss of personal arnms or equipnent, etc.).

(2) Wen the actual loss is |less than the
conbi ned nonthly basic pay of all persons being held
liable, the charges should be apportioned in
proportion to each person's basic pay. Use the
fol l owi ng forml a:

| ndi vidual 's basic pay x actual loss = individual's
Total basic pay fi nanci al
char ge

Consi der the foll ow ng exanpl e:
Actual loss = $2,000
Person A's basic pay = $600
Person B's basic pay = $1, 200
Person C s basic pay = $1, 800

Total basic pay = $600 + $1,200 + $1, 800 = $3, 600
Person A's financial charge is conputed as foll ows:

$ 600
$3, 600 x  $2,000 = $333

Person B's financial charge is conputed as foll ows:

$1, 200
$3, 600 x  $2,000 = $666

ANSWER THE FOLLOW NG QUESTI O\



Usi ng the above exanple, conpute C s financial
char ge.
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ANSVEER:
Person C s financial charge:
$1, 800
$3, 600 x  $2,000 = $1, 000

One nethod to check your figures when the actua
loss is less than the conbi ned nonthly basic pay, is
to add toget her each person's financial charge -- the
sum shoul d be the actual |oss to the Governnent.

* * * * * *

SECTION E. RECONS| DERATI ON & REM SSI ON CF
| NDEBTEDNESS

Determnations of financial liability may be
amended or reversed by several different procedures.
First, any headquarters having previously acted on a
report of survey may decide that it shoul d be
reopened, corrected, or amended, in which case a
letter explaining the basis of the decision wll be
forwarded (through any internedi ate headquarters) to
the approving authority. Upon receipt of such a
letter, the approving authority has several options
avai | abl e:

(1) Deny the requested relief;

(2) Make mnor corrections not involving
i nportant changes of findings or reconmendati ons of
t he surveying officer;

(3) Amend the final action, with or wi thout
conducting a further investigation;

(4) If the property is recovered, reopen the
survey and follow the procedures in AR 735-5, para.
1416.

If the approving authority denies the request for
reconsi deration he will prepare and personally sign a
menor andum setting forth the reasons for his denial.

Were the approving authority has taken final
action, cancellation of a report of survey is
pr ohi bi t ed.

Second, the individual being held |iable nmay
submt a request for reconsideration. A request for
reconsideration is a request for relief based on the
legal nerits of the case. The reconsideration nust



be submtted within 30 days of notification that the
individual is being held liable. As discussed above,
it is reviewed initially by the approving authority,
who may grant the requested relief. |If the request
is denied in whole or in part by the approving
authority, it is then forwarded to the appeal
authority for action. |In this case, the approving
authority sends the appeal authority a nenorandum
setting forth the basis for denying the requested
relief.



ANSVER THE FOLLOW NG QUESTI O\
A request for reconsideration is initially acted on
by the
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ANSVER  approvi ng authority

The appeal authority usually is the approving
authority's next higher commander (or certain other
individuals, as provided in AR 735-5, para. 13-52).
The appeal authority takes final action on al
appeal s of reports of survey "by authority of the
Secretary of the Arny." An officer directly
responsi bl e or accountable for the property |listed on
the report of survey nay not act as an appeal
authority on that report of survey. Al so, an officer
who has acted as the approving authority nmay not al so
act as the appeal authority on that report of survey.
Wen the appeal authority is disqualified fromacting
on a report of survey, the appeal wll be forwarded
to the next higher commander. The authority to act
on appeal s of reports of survey may be del egated, in
certain instances, to an officer in the rank of
Col onel or higher.
ANSWER THE FOLLOWN NG QUESTI O\

The appeal authority on a report of survey usually is
t he .
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ANSVER  approving authority's next higher commander

* * * * * *

There are two procedures for seeking relief from
financial liability established according to AR 735-
5. The first is the reconsideration process,
descri bed above. Aternatively, a petition for
rem ssion (cancell ation) of indebtedness nmay be
submtted by enlisted nmenbers of the active Arny or
the ARNG Note that this procedure is not avail able
to officers, civilian enpl oyees, or forner enlisted
soldiers. A request for remssion of indebtedness of
a report of survey can only be based on extrene
hardshi p. Requests based on injustice are not proper
for consideration for remssion. In such cases, a
request for reconsideration nust be nade before a
request for remssion wll be processed.

The Secretary of the Arny nay remt any part of
an enlisted soldier's indebtedness remai ni ng unpai d
if the action is considered in the best interest of
the Governnent. Authority to take final action on
requests for remssion of indebtedness is restricted
to Headquarters, Departnent of the Arny. Wile
commanders bel ow the Departnent of the Arny |evel
have no authority to remt an indebtedness, they are
required to suspend collection of the debt pending a
final decision on the request for rem ssion.

Not hi ng in AR 735-5, however, is intended to
prevent a soldier fromseeking relief fromthe Arny
Board for Correction of Mlitary Records under AR 15-
185.

ANSWER THE FOLLOW NG QUESTI ONS:

1. Avrequest for reconsideration is a request for

relief based on the (a) , while a
request for (b) , whichis limted
to (c) nmenbers of the Arny, is based on
(d) :

2. [True-Fal se] Commanders bel ow t he Departnent of
the Arny |l evel nust suspend coll ection when an
enlisted soldier submts a request for rem ssion of
I ndebt edness.
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ANSVERS:

1. (a) nerits
(b) rem ssion of indebtedness
(c) enlisted
(d) extrene hardship

2. True. Qollection action nmust be suspended unti |
final action is taken by Headquarters, Departnent of
the Arny.

* % * * * *

Ohe final note -- in advising soldiers or
commander s concerni ng requests for rem ssions of
i ndebt edness, you may well w sh to consult these
r ef erences:

(1) AR 600-4, Rem ssion or Cancell ation of
| ndebt edness for Enlisted Menbers, 1 Decenber 1983
(this regul ati on provi des gui dance concer ni ng
submtting and processing such requests).

(2) 10 U. S.C 8 4837 (Settlenent of
accounts: remssion or cancell ation of indebtedness
of enlisted nenbers).

* % * * * *

SECTION F.  CCOLLECTI ON FROM PAY

A person liable for damage or |oss of Arny
property nmay always vol unteer to pay the anount due.
I n some cases, the Arny can al so col |l ect paymnent
involuntarily. This right, however, to involuntarily
attach or stop an individual's current pay does not
follow automatically fromthe admnistrative
determnation of liability, but in each case nust be
specifically authorized by statute.

1. Enlisted Personnel. Under 37 U S C
8 1007(c), up to two-thirds of an Arny or Air Force
enlisted soldier's current pay nay be deducted
nmonthly to conpensate for |oss of or damage to
governnent property. Simlarly, if the menber still
owes noney at the tine of separation, his final pay
and al | onances nay be attached, but the soldier's pay
will not be reduced to |l ess than one-third of his pay
for that nonth. Consequently, if a full nonth's



basic pay or nore is charged, collection nust be over
2 or nore nonths.

2. Oficer Personnel. Until 1984, pay coul d be
wi thheld froman officers pay only under certain
circunstances. Oficers and enlisted soldiers are
now treated the same in regard to w thhol di ng.

ANSWER THE FOLLOW NG QUESTI O\

Conpensation for |ost or damaged gover nment
property may be involuntarily withheld froma
soldier's

(&) _ payor (b)) __ pay.

[ ANSWERS ON THE FOLLOW NG
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ANSVERS: (a) current (nonthly)
(b) final
* % * % * *

3. Quvilians. There is statutory authority for
wi t hhol ding the current pay of a civilian enpl oyee
wi thout his witten consent. AR 37-1, Chapter 15,
provi des an excellent summary of the procedures
requi red before collection may be nmade fromthe
civilian enployee's current or final pay upon
separation fromenpl oynent and, if needed, from
benefits accrued in the Qvil Service Retirenent
Fund.

As a last resort, when no other nethod of
collection is available, the Arny nmay elect to
attenpt collection by requesting the Departnent of
Justice to file suit (AR 27-40, Chapter 4).

Turn now to Appendi x D, which sumrari zes the
Arny's authority to collect for damage to or |oss of
governnent property. Note that the only ngjor
problemarea lies in the involuntary collection from
the current pay of officers and civilian enpl oyees.

ANSWER THE FOLLOW NG QUESTI O\
I nvoluntary collection fromcurrent pay is avail able
in all cases involving (a) and
(b) per sonnel .
[ ANSWERS ON THE FOLLOWN NG PACE]




ANSVERS: (a) enlisted and officer
(b) civilian

* * * * * *

SECTION G ROLE OF THE M LI TARY ATTORN\EY

As a judge advocate, you may becone involved with
reports of survey and other accountability procedures
pertaining to | ost, damaged, or destroyed gover nnent
property in several situations.

First, you may be called upon to advise a
surveying or investigating officer prior to or during
the report of survey or AR 15-6 investigation. Wen
initially briefing a surveying officer on his duties,
you may find FM 10-14-3, Surveying Cficer's Quide,
to be a good reference to recommend for his use. FM
10
14-3 introduces the surveying officer to his duties
and expl ains the factors he shoul d consi der and
princi pl es he should foll ow when conducting his
investigation. Using the FMal |l owns the surveying
officer to have a ready reference he can read at his
conveni ence and saves tinme in your initial briefing
of surveying officers. Be careful, FM10-14-3 is
getting outdated. AR 735-5, Appendix C 1is another
qui ck aid for surveying officers.

Second, you may be requested to advi se an
i ndi vi dual whose action is the subject of the
investigation. AR 735-5 expressly provides a right
to |l egal advice only upon a recommendation of
financial liability by the surveying officer. In
practice, however, legal advice is nornally provi ded
prior to an adverse determnation. The advice nmay
take the formof an interview in which you provide
gui dance to ensure that all pertinent facts are
reveal ed and counseling as to how the facts shoul d be
presented in a statenent the individual may wi sh to
submt for the surveying officer's consideration.
Additionally, the individual may have been read his
Article 31 warnings (as discussed in 8 H infra) and
may have requested to see an attorney. In any event,
be aware that AR 735-5 provides that the office of
the staff judge advocate will provide |egal advice
when requested by civilian enpl oyees, as well as
sol di ers, against whoma charge i s recomrended.

ANSWER THE FOLLOW NG QUESTI ONS:



1. [True-False] It is proper for a JAG officer to
advi se a surveying officer before the surveying
officer conpletes and submts his report of survey to
t he approving authority.

2. [True-False] A JAG officer may provide advice to
both soldiers and civilian enpl oyees concerni ng

reports of survey.
[ ANSWERS ON THE FOLLOW NG PACGE]



ANSVERS:
1. True.

2. True.

* % * * * *

Third, AR 735-5 requires a legal reviewin al

cases in which financial liability is recomended.
Wien performng the | egal review, you reviewthe
findings and provi de your opinion as to the adequacy
of the evidence and propriety of the findings and
recommendations. This legal reviewis required to be
conpl eted before the approving authority's action on
the case. A copy of the legal reviewis included as
part of the report of survey record.

Fourth, you nmay be made avail able to provide
advi ce on requests for reconsideration and request
for rem ssion of indebtedness.

Finally, AR 735-5 requires a |l egal review before
the appeal authority takes final action on a request
for reconsideration. This reviewis simlar to the
| egal review perfornmed prior to the approving
authority action described above.

Qoviously the potential for conflict exists and
you shoul d carefully ensure that you do not
inproperly advise parties wth adverse interests. AR
735-5 expressly prohibits the attorney review ng a
report of survey before the approving authority's
action fromreview ng the request for reconsideration
on the sane report of survey. You nay advise a
client on the report of survey and |ater on a
reconsi deration of that report of survey. You
cannot, however, advise both the person who is the
subject of a report of survey and either the
surveying officer, approving authority or appea
authority of that sane report of survey.

ANSWER THE FOLLOW NG QUESTI ONS:

1. [True-False] Alegal review nust be conducted
when financial liability is reconmended on a report
of survey, before both the approving authority and
appeal authority take their actions.

2. [True-Fal se] The sane judge advocate can perform
both | egal reviews described in question 1, as |ong



as he has not advised the individual being held
financially liable.
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ANSVERS:
1. True.

2. False. Having the sanme judge advocate perform
the |l egal review before the approving authority acts
and then again before the appeal authority acts nmay
precl ude the individual appealing the charge from
receiving a truly independent review on

reconsi deration. AR 735-5 expressly prohibits this
practi ce.

* % * * * *

SECTION H  APPLI CATI ON CF ARTI CLE 31, UCM

As nmentioned earlier, reports of s urvey,
statenents of charges and simlar procedures wll not
be used as disciplinary or punitive neasures. The
use
of such procedures, however, does not preclude
recourse to disciplinary measures when appropri ate.
In fact, it may well be that the evidence adduced by
the surveying officer will warrant later disciplinary
action. Thus, questions are likely to arise on the
desirability and necessity of providing an individual
his rights under Article 31, Uniform Code of Mlitary
Justi ce.

AR 735-5 does not address the issue of whether an
Article 31 warning nust be given and the consequence
of not giving such a warning when one is required.

The Judge Advocate General has concl uded t hat
statenents taken in violation of Article 31 nmay be
admtted into evidence in admnistrative proceedi ngs
(JACGA 1969/ 3370). Neverthel ess, because
incrimnating adm ssions given wthout adequate

warni ngs to surveying officers are generally
inadmssible intrials by court nartial, TJAG further
concl uded that surveying officers should be cautioned
to advise a soldier of his rights under Article 31
anytinme the surveying officer suspects himof having
commtted an of fense puni shable by court nartial.
Certainly, when in doubt, the safer practice is for a
surveying officer to provide such warnings.

Therefore, as a mnimum all surveying officers
shoul d be advi sed of the possible application of



Article 31. This is particularly inportant when
wi Il ful msconduct is suspected.

ANSWER THE FOLLOW NG QUESTI O\

[ True- Fal se] The surveying officer failed to read a
soldier his rights under Article 31 even though the
sol dier was a suspect. The statenent can be
consi dered by the surveying officer and others in
determni ng whether to hold the individual |iable.

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  True. There is no exclusionary rul e under
the report of survey systemfor failure to conply
with Article 31.

* % * * * *

REVI EW PRCBLEM

(On a Saturday evening, after visiting a nunber of
establ i shnents di spensi ng i ntoxi cating bever ages,
Sergeant (SGI) Burns returned to his barracks room at
Fort Blank to recuperate fromhis exploits of the
evening. Deciding to have one nore cigarette, SGI
Burns sat down in the over-stuffed chair in the
barracks roomand "lit up." But the veil of
weari ness soon began to overtake SGI Burns and so,
after placing the burning cigarette in a shall ow
ashtray sitting on the armof the chair, he proceeded
to his bed and soon fell fast asleep. Shortly after
he fell asleep, SGI Burns was awakened by the snell
of snoke coming fromthe chair. He poured a snall
quantity of water on the snol dering spot and went
back to sleep. Several hours later, at approximately
0400, SGTI Burns was agai n awakened by the snoking
chair. He then poured sone nore water onto the chair
and went back to sleep. At 0530, another occupant of
t he barracks noticed the snoldering chair in the
latrine. Recognizing that it was fromBurns' room
he awoke SGI Burns to tell himabout the chair. SGI
Burns said that he would take care of the chair, but
he fell back asleep w thout checking on the chair.

At 0900, another barracks occupant awoke to find his
roomfull of snoke. After waking SGI Burns, he
called the fire departnent. As a result of the fire,
the chair, which was governnent issued and had a
present val ue of $60, was destroyed and the latrine
wi ndow sash and franme were burned ($50 repl acenent
cost). In addition, there was snoke damage to the
latrine and hal | ways ($100 for repainting).

ANSWER THE FOLLOW NG QUESTI ONS:

1. In terns of the damage to the building, the
standard for liability would be (a)
negl i gence or (b) .

2. Areport of survey [would] [would not] be
required if SGI Burns voluntarily agreed to pay for
t he anount of damage.



3. If areport of survey or AR 15-6 investigation
wer e conducted, the approving authority woul d be the

[ANSVERS ON THE FOLLOW NG PAGE]



REVI EW PRCBLEM ANSVEERS:
1. (a) sinpl e

(b) wi Il ful m sconduct
2. would not. Since the total anount of danage
does not exceed one nonth's basic pay, under these
circunstances a report of survey is not required.
3. battalion commander



PART Il. LINE OF DUTY DETERM NATI ONS

This portion of the programmed text deals with
the Arny's Line of Duty system Part Il has two
functions:

1. To highlight significant information
contained in Arny Regul ation 600-8-1, Arny Casualty
and Menorial Affairs and Line of Duty Investigations
(18 Septenber 1986); and

2. To introduce Arny ju dge advocates
with
various roles they may expect to play in the Line of
Duty investigation system

At the conclusion of Part Il of this text you
wll be able to:

1. Identify the possible Line of Duty
det erm nati ons;

2. Identify the |l egal requirenents for
t he
different Line of Duty determnations;

3. Advi se Arny nmenbers of (a) their
rights

in a Line of Duty investigation and (b) the
consequences of an adverse determ nation; and

4. Revi ew conpl eted Line of Duty actions
for legal sufficiency.

REFERENCES

The maj or reference source on the Line of Duty
systemis Arny Regul ation 600-8-1, Arny Casualty and
Menorial Affairs and Line of Duty Investigations (18
Sept enber 1986). The enphasis in this programred
text is on the legal, rather than on the
adm ni strative and processi ng, aspects of |ine of
duty cases.



SECTION A. | NTRCDUCTI ON TO THE ARW' S LI NE OF DUTY
SYSTEM

The Arny's Line of Duty systemstens fromone
basi c prem se--every soldier who incurs an injury or
di sease whil e conducting hinself properly as a nenber
of the Arny is entitled to certain benefits. These
benefits include pay and al |l onances, accrual of
service and | eave, and, in some cases, disability
retirenent. The Line of Duty systemis utilized to
determne who is eligible to receive these benefits.

Before looking at a soldier's eligibility for
benefits, however, we first need to know when a |ine
of duty determnation is required. Basically, the
rule is this: aline of duty determnation is
necessary whenever a soldier incurs an injury or
di sease whi ch incapacitates himfromthe performance
of duty.

ANSWER THE FOLLOW NG QUESTI O\

Wuld a line of duty determnation be required in the
foll owi ng situations?

1. Sergeant Speedy is severely hurt while driving
hi s not orcycl e.

Yes No
2. Captain D sputacious, JAGC, assaults a
nonmlitary friend in a bar follow ng an argunent
over the UCM.

Yes No
3. An enlisted soldier contracts hepatitis after
donating blood to the local Red O oss unit.

Yes No
4. A civilian enpl oyee on Post Desol ate becones il
with food poisoning after eating at the post
cafeteria.

Yes No

5. An officer receives a mnor cut while peeling
pot at oes at hore.



Yes No

[ ANSWERS ON THE FOLLOWN NG PAGE]



ANSVERS:
1. Yes--the general rule states that a line of duty
determnation is in order when a soldier incurs an
injury or disease severe enough to incapacitate him
fromthe performance of duty. Neither the rank of
the individual nor the | ocation where injury/disease
was incurred is a factor.
2. No--unless Captain D sputacious hinself receives
an injury. The Captain's tort or crimnal liability
is not germane to triggering the line of duty
pr ocedur es.
3. Yes--disease contracted by sol dier
4. No--enpl oyee not a sol dier
5. No--a mnor cut would not usually interfere with
duty. However, if the cut becane infected and the
officer later devel oped bl ood poi soning requiring
hospitalization, then a line of duty determnation
woul d be required.
* % * % * *

It is inportant to realize that "line of duty"
and "conduct" are two different questions, and each
[ine of duty determ nation nust address both issues.

The "line of duty" question turns on an
individual's status as a functioni ng nmenber of the
Arny. Note that "line of duty" is a termof art

involving nore than the direct perfornance of
mlitary duties. For exanple, a person injured while
on authorized pass or leave is as much in the |ine of
duty (LD) as is a soldier injured while at his
mlitary post.

"Conduct"” is a characterization of an
i ndi vi dual ' s behavi or based on tort principles.



ANSWER THE FOLLOW NG QUESTI ONS:

A Reservist, intoxicated and an hour late for his
weekend drill, was driving at 100 mles per hour
al ong a hi ghway posted for a nmaxi nrum safe speed of
40 mles per hour. He was injured when his
autonobil e left the highway and crashed into a
di tch.

In I'ight of the general conceptual differences
bet ween "conduct" and "line of duty," what facts in
this scenario would be pertinent to a determ nation
of the soldier's:

1. Conduct?

(a)
(b)

2. Line of duty status?
(a)
(b)

[ ANSWERS ON THE FOLLOWN NG PAGE]



ANSVERS:

1. Conduct
(a) i nt oxi cation
(b) speedi ng

2. Line of duty status

(a) status as a Reservi st
(b) unaut hori zed absence

* * * * * *

As a note of caution, cases involving a nenber of
the Arny National Quard often raise difficult issues.
If confronted with such a case, reference should be
made to Arny Regul ation 600-8-1, para. 38-4.

There are only three possible line of duty
determ nati ons:

1. LD (in line of duty--not due to own
m sconduct ) .

2. NLD-NDOM (not in line of duty--not due
to own m sconduct).

3. NLD-DOM (not in line of duty--due to
own
m sconduct ) .

These three possible line of duty determnations
are set forth bel ow

1. LD. Afinding for an injury or
di sease
(1) incurred, contracted or aggravated while the
soldier was on active duty, was training in an active
or reserve status, was excused fromduty or training,
or was AWDL (absent without |eave) and was nental |y
unsound at the inception of the absence and (2) not
proxi mately caused by his intentional msconduct or
w | I ful negligence.

2. NLD-NDOM A finding for an injury or
di sease (1) incurred, contracted or aggravated while
the soldier was AWXL, unless he was nental |l y unsound
at the inception of the absence and (2) not
proxi mately caused by his intentional m sconduct or
w | I ful negligence.

3. NLD-DOM A finding for an injury or



di sease whi ch was proxi mately caused by the
intentional or willful negligence of the soldier.



The key terns used above are defined in 8 C
infra.

Note that the evidence bearing on conduct m ght
also be relevant to the Iine of duty determnation.
This is because a finding of msconduct (DOV | eads
autonatically to a finding of NLD. If msconduct is
not present (NDOM), then the line of duty status
i ssue nust be resol ved on ot her grounds.
ANSWER THE FOLLOW NG QUESTI O\
Is a determnation of "in line of duty--due to own
m sconduct"” (LD DQV) perm ssi bl e?

Yes _ No

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  No. There are only three possible |ine of
duty determnations: LD, NLD-NDOM NLD- DOM
* % * % * *

As you woul d expect, nost cases result in a
determnation of LD. This is the nost favorable
determnation and qualifies the soldier involved for
all avail abl e benefits.

The other two possible findin gs, both com ng
under the NLD subheadi ng, are consi dered adverse and
result in dimnished benefits. Turn now to Appendi x
E at the back of the text and see how a soldier's
benefits are affected by a NLD NDOM fi ndi ng.

Next, take a | ook at Appendi x F which illustrates
what effect a NLD-DOM fi ndi ng has on these sane
benefits.

ANSWER THE FOLLOWN NG QUESTI O\

Wi ch of the two NLD findings is nore adverse to a
soldier interns of entitlenment to benefits?

a. NLD- NDOM
b. NLD- DOM

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  (b) NLD- DOM

* * * * * *

Al though a loss of benefits may result from an
adverse line of duty determnation, such
determnations are entirely admnistrative, and not
punitive, in nature. A though a soldier nmay be
subj ect to puni shnent under the UCMI for the sane act
of m sconduct, final action taken in a line of duty
proceedi ng has no bearing on any issue in a court-
martial or other disciplinary proceeding.
Conversely, such a judicial or disciplinary
proceeding is not determnative of the line of duty
determnation

ANSWER THE FOLLOWN NG QUESTI O\

Line-of -duty (LD) determnations are

(a) in nature, while courts-narti al
are judicial. 1In other words, line of duty actions
and courts-nartial are (b) [related] [independent]
pr oceedi ngs.

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER (a) admnistrative
(b) i ndependent

* % * * * *

SECTION B.  PRESUMPTI ONS GOVERN NG LI NE GF DUTY
DETERM NATI ONS

Wiich line of duty determnation will be nmade in
a particular case is guided basically by a series of
presunptions that have been devel oped. These
presunptions are rebuttable. However, they apply
unl ess evidence is discovered during the course of a
line of duty investigation nmaking them i napplicabl e.

The basic presunption is that an injury or
di sease is presuned to have been incurred in |ine of
duty and not due to the individual's own m sconduct.
Note that this presunption covers both the |ine of
duty finding and the characterization of conduct.

Remember, this presunption, as the other
presunptions that will be examned, is rebuttable.
It may be rebutted by substantial evidence.

ANSWER THE FOLLOW NG QUESTI O\

A soldier is seriously injured in an autonobile
accident. There is no evidence to rebut application
of the basic presunption. Therefore, the |ine of
duty determnation that should apply is:

a. LD
b. NLD- NDOM
cC. NLD- DOV

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSVER (&) LD

* % * * * *

The presunption as to the line of duty finding
can be rebutted by a showi ng of substantial evidence
that the injury or disease was:

1. I ncurred or contracted while the
i ndi vi dual was neither on active duty nor engaged in
authorized training in an active or reserve duty
st at us;

2. I ncurred or contracted during a period
of unaut hori zed absence; or

3. Proxi matel y caused by the intentiona
m sconduct or willful negligence of the individual.

The presunption as to the characterization of
conduct can be overcone only by a show ng of
substantial evidence that the injury or disease was

proxi mately caused by the intentional msconduct or
w I ful negligence of the individual.

ANSWER THE FOLLOW NG QUESTI ONS:

1. Asoldier is seriously injured in an autonobile
accident. There is substantial evidence that the
accident resulted fromthe servicenenber's
intentional msconduct. The appropriate line of duty

determnation is:

a. LD
b. NLD- NDOM
c NLD- DOV

Expl ai n your answer:




2. Asoldier is seriously injured while absent
w thout authority. There is no evidence as to
the cause of the injury. The appropriate |ine

of duty determnation is:

a. LD
b. NLD- NDOM
c NLD- DOV

Expl ai n your answer:

[ ANSWERS ON FOLLOWN NG PACE]



ANSVERS:

1. (c¢) NLD-DOM A showi ng by substanti al
evi dence of msconduct affects both the |line of duty
finding and the characterization of conduct.

2. (b) NLD-NDOM  The unaut hori zed absence,
while affecting the line of duty finding, does not
overcone the presunption as to the characterization
of conduct.

* % * * * *

A further presunption is that a soldier was in
sound physical and nental condition upon entering
mlitary service. |If this presunption is overcone by
a showi ng of substantial evidence, it is further
presumed that any other disability or death that
results froma pre-existing injury or di sease was
caused by service aggravation. ly specific
findings of natural progress of the pre-existing
injury or disease, based upon well-established
medi cal principles, as distinguished from nedi cal
opi nion al one, are enough to overcone the presunption
of service aggravati on.

ANSWER THE FOLLOW NG QUESTI O\

Private Smth entered active duty suffering from an
undi scovered di sease. Wile on active duty he becane
physically disabled. Due to the exotic nature of the
di sease, there is no nedical authority as to whether
the disability is the natural result of the
preservi ce disease. The appropriate determ nation
woul d be:

a. LD
b. NLD- NDOM
C. NLD- DOV

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  (a) LD. The presunption as to service
aggravation can only be overcone based on well -
est abl i shed nedi cal principles.

* % * * * *

AR 600-8-1 sets out specific rules pertaining to
cases of suicide. Basically, death is presuned to
be caused by accidental self-destruction, unless
there is substantial evidence of a greater weight
t han supports any ot her conclusion, that the death
was caused by intentional m sconduct or wllful
negligence. The |aw presunes that a sane person
wll not coomt suicide. Therefore evidence which
establishes nmerely the possibility of suicide wll
not overcome the general |ine of duty presunption.

More detail ed guidance can be found in para. 41-
11 and Rul e 10, Appendi x F, AR 600-8-1.

ANSVEER THE FOLLOW NG QUESTI ONS :
1. The presunption as to accidental death can only

be overcone by a show ng of
evi dence of self-destruction.

2. [True-Fal se] The taking of one's life through
negligence rather than wllful negligence wll
result in a finding of LD
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ANSVEERS:
1. substanti al

2. True.

* % * * * *

It is appropriate to note at this point that a
line of duty determnation is not nmade in cases
i nvol ving death. However, an investigation into the
ci rcunst ances surroundi ng the death nmay be
necessary. See para. 41-12, AR 600-8-1.

ANSWER THE FOLLOW NG QUESTI O\

Wi ch of the follow ng best describes how a case
invol ving a servicenenber's death is handl ed?

(a) Conduct an investigation and nake a
determ nati on based upon the circunstances and ot her
avai | abl e evi dence.

(b) Make a line of duty determ nation
only
where the deceased sol di er has dependent survivors
who nmay be eligible for VA benefits.

(c) | nvestigate the surroundi ng
ci rcunst ances when required, but nmake no
determ nati on

(d) Conduct no investigation and nmake no
determ nati on
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ANSWER ()

* % * * * *

SECTION C DEFI N TI ONS

In order to support a determ nation of NLD DQV|
that determnation nust be supported by substanti al
evidence and by a greater weight of evidence than
supports any different conclusion, that the injury or
di sease was proxi mately caused by the servicenenber's
intentional msconduct or wllful negligence.

Sinple or ordinary negligence or carel essness al one,
does not constitute m sconduct.

This section anplifies the above statenment and
defines the enphasi zed terns of art as they are used
in AR 600-8-1. Remenber, as explained in § B,
certain presunptions apply and provide a starting
poi nt for maki ng determ nations.

1. Standard of proof. Findings nust be
supported by substantial evidence and by a greater
wei ght of evidence than supports any different
conclusion. The evidence nust establish a degree of
certainty so that a reasonabl e person is convinced of
the truth or fal seness of a fact.

ANSWER THE FOLLOW NG QUESTI O\
The standard of proof used in |line of duty
determnations is nore anal ogous to the

(" preponderance of the evidence") ("beyond a
reasonabl e doubt") standard.
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ANSVER  preponderance of the evidence

* * * * * *

2. Proxi mate cause refers to the
connecti ng
rel ati onshi p between an act of the servicenenber and
a disease or injury that results. It is a noving or
di rect cause, as opposed to nerely a contributing
cause. In general, it nust appear that under the

circunstances the soldier could have reasonably
expected that the injury or di sease mght be caused
by his conduct.

ANSWER THE FOLLOWN NG QUESTI O\

Wi | e absent w thout authority, speeding and heavily
intoxi cated, a soldier drove his car into a ditch

M racul ously, he suffered only mnor scratches.
However, while extricating hinself fromthe ditch, he
was robbed and severely beaten by persons unknown.

As a result of this beating, he was hospitalized.

The appropriate line of duty determnati on woul d be:

a. LD
b. NLD- NDOM
C. NLD- DOV

[ ANSWER ON THE FOLLOWN NG PAGH]



ANSWER  (b) NLD-NDOM If the sol dier had been
hospitalized as a result of injuries directly
resulting fromthe autonobile accident, the
appropriate determnati on woul d have been NLD- DOM
However, since the subsequent beating and its
resulting injuries were not reasonably foreseeabl e
consequences of the weck, there is no proximate
cause link between the speeding and drinking and the
i ncapacitating injuries.

* % * * * *

3. I ntentional msconduct refers to any
wongful or inproper conduct which is intended or
deliberate. The intent can be expressed or inplied.
In addi tion, the msconduct need not constitute an
of fense under the Uniform Code of MIlitary Justice.

I n cases invol ving suspected intentional m sconduct,
reference should be nade to the Appendi x F, "Rul es
Governing Line of Duty and M sconduct Determ nations
inthe Arny," AR 600-8-1.

ANSWER THE FOLLOW NG QUESTI O\

Private Mary Smith is injured as the result of an act
of m sconduct on her part. The fact that the

m sconduct is not punishable by court-martial (is)
(is not) determnative of the line of duty
determnati on
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ANSVWER  is not

* % * * * *

4. WI I ful negligence is a conscious and
intentional om ssion of the proper degree of care
under the circunstances. WIIful ness can be
expressed or inplied. A reckless disregard of the
consequences of an act as they nay affect life or
property is presunmed to be willful. Note that sinple
negl i gence does not constitute m sconduct under the
Line of Duty system

ANSWER THE FOLLOW NG QUESTI O\

If an injury results froma soldier's driving 5 mles
per hour in excess of the posted speed limt, the
appropriate line of duty determnation, in the
absence of any other evidence, woul d appear to be

(a) . If the injury resulted fromthe
soldier's driving 25 mles per hour over the speed
[imt on awnding road during a rain storm a line
of duty determnation of (b) woul d appear
to be appropriate.
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* % * * * *

SECTION D.  LINE OF DUTY | NVESTI GATI ON PROCEDURES

At this time, it is not necessary to discuss in
detail the procedures to be followed in arriving at a
[ine of duty determnation. However, sone of the
basi ¢ procedures will be covered.

There are three procedures that nay result in a
line of duty determnation: presunptive
determnation, informal investigation, and fornal
i nvestigation. Wich of these procedures nust be
utilized in a given case depends upon the status of
the sol dier and the circunstances surrounding the
injury, disease, or death.

Chapter 40, Arny Regul ation 600-8-1, contains
specific rules as to which procedure is required in a
given case. These rules should be consulted when
necessary to determ ne whether the proper procedure
was utilized.

Note that a presunptive determnation and an
informal investigation may result only in a
determnation of LD.

ANSVER THE FOLLOW NG QUESTI O\
In order to support a determ nation of NLD NDQM or

NLDDCM t he pr ocedur e
must be utilized.
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ANSWER  formal investigation

* * * * * *

As a general rule, line of duty actions originate
by the conpletion of Section 1 of DA Form 2173,
Statenment of Medical Exam nation and Duty Status, by
a nedical officer at a nedical treatnent facility. A
copy of DA Form 2173 is inclosed at Appendix G

In cases of a presunptive determnation or
informal investigation, the injured, diseased, or
deceased soldier's unit comander conpletes Section
Il of DA Form 2173 and forwards the docunent to the
special court-nmartial convening authority (SPCMCA) or
hi gher authority for review Wen required, the
SPOMCA forwards the docunent to the final approving
authority.

In cases involving a fornmal investigation, the
unit conmmander conpl etes DA Form 2173 and forwards it
to the SPOMCA. The SPCMCA appoi nts an investigating
officer who utilizes DD Form 261, Report of
| nvestigation, Line of Duty and M sconduct Status, to
conpl ete the investigation. A copy of DD Form261 is
incl osed at Appendix H The Report of Investigation
is then returned to the SPCMCA, who forwards it
through the reviewi ng authority to the final
approving authority.

Chapter 40, Arny Regul ation 600-8-1 co ntains
detailed informati on concerning the processing of
line of duty actions.

OCOWPLETE THE FOLLOWN NG

As a general rule, regardless of the line of duty
procedure utilized in a particular case, the

procedure will be initiated by a (a)
and the soldier's (b)
nmust conplete Section Il of DA Form 2173.
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(a) nmedi cal officer
(b) uni t commander

* % * * * *

Certain protections are available to the sol dier
being investigated. The soldier, or his
representative, nmust be inforned in witing of the
i npendi ng i nvestigation and its purpose. The soldier
is allowed to submt evidence or sworn or unsworn
st at ement s.

Bef ore questioning by an official investigator
(civilian or mlitary) the sol dier nust be advised
that he does not have to nake any statement that is
against his interest that relates to the origin,

i ncurrence or aggravation of the injury or disease.
A statenent nmade without such warning wll not be
used as evidence for an unfavorable |ine of duty
determnati on

In injury or disease cases, the final approving
authority inforns the soldier being investigated of
the results. The soldier may appeal wthin 30 days
of receipt of such notice. For appeals not submtted
withinthis time limt, he nmust "fully explain" the
reason for the delay. Additionally, the Secretary of
the Arny nay, at any tinme, change a line of duty
determnati on

ANSWER THE FOLLOW NG QUESTI ONS:

1. [True-False] In aline of duty investigation, the
sol di er being investigated nust be given the
opportunity to submt evidence to the investigating
of ficer.

2. [True-False] An adverse line of duty finding nmay
be appeal ed.
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ANSVERS:
1. True.
2. True.

* % * * * *

SECTION E.  ROLE OF THE M LI TARY ATTORN\EY

The mlitary attorney may becone involved in a
line of duty case in any of the follow ng situations:

1. Advi sing the subject soldier of his
rights during the conduct of a line of duty
investigation and of the benefits at stake in the
event of an adverse determ nation

2. Advi sing unit commanders and
investigating officers concerning the utilization of
a particular procedure and the conduct of infornal
and formal investigations; and

3. Revi ewi ng conpl eted |ine of duty
actions for |egal sufficiency.

It should be noted that Arny Regul ati on 600-8-1,
para. 41-5, expressly provides a subject soldier with
the right to consult with | egal counsel.

* % * * * *

REVI EW PRCBLEM

At approximately 2300, as a result of a tel ephone
call fromthe local civilian police, M s from Fort
Hope arrived at the Go- G Shack | ocated outside Fort
Hope's nmain gate. Upon their arrival, the M s were
directed to an unconscious sol di er, subsequently
identified as Private Sidney Sufferin, who was |ying
in the alley behind the Shack. Private Sufferinis
presently hospitalized in the Fort Hope Arny Hospital
recovering fromhis injuries; he has no recoll ection
of the events leading up to his injuries.

ANSWER THE FOLLOW NG QUESTI ONS:
1. Assum ng no additional evidence is

di scovered, the appropriate line of duty
determnati on woul d be (a) . This




determnation results fromthe (b)
that the injuries were incurred (c)
and

(d)

2. If Private Sufferin's presence at the
CGo- G Shack was in violation of an order of his
conpany commander restricting Private Sufferin to the
limts of the conpany area, the appropriate |ine of
duty determnation woul d be :

3. If there were sufficient evidence to
establish that Private Sufferin's injuries resulted
fromhis drunken attenpt to fly fromthe roof of the
Go- G Shack, the appropriate determnati on woul d be

4. . In order to support a determnation
of
NLD- NDOM or (a) in Private Sufferin's
case, the (b) procedure will have to be
utilized.

5. [ True-Fal se] Before a determnation
of

NLD- NDOM or NLD- DOM can be approved in Private
Sufferin's case, Arny Regul ati on 600-33 requires
that the case be reviewed for |egal sufficiency.
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REVI EW PROCBLEM ANSWERS

1. (a) LD
(b) presunption
(c) inline of duty
(d) not due to the individual's own
m sconduct

NLD- NDOMVI

NLD- DOM

(a) NLD- DM

(b) formal investigation

Pwn

5. True.






APPENDI X D
AUTHORI TY TO OOLLECT

| nvol untary Vol untary

Litigation Qurrent pay Fi nal Pay

Enli st ed Yesl Yesl Yes Yes
O ficer
accountabl e of ficer2 Yes Yes Yes
Yes
personal arns &
equi pnent Yes Yes Yes Yes
negligent acts Yes Yes3 Yes
Yes
or m sconduct
Gvilian Yes4 Yes Yes Yes
Not es: 1. The servi cenenber nust receive at | east
1/ 3
of his pay.

2. I n nost circunstances--check 37 U S. C
8 1007(f).

3. Using the general rule of set-off.

4. See, Debt Collection Act, 5 U S. C § 5514.
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